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sale and delivery to the ultimate pur-
chaser, or for any person knowingly to
remove or render inoperative any such
device or element of design after such
sale and delivery to the ultimate pur-
chaser.

(ii) For any person to manufacture,
sell or offer to sell, or install, any part
or component intended for use with, or
as part of, any vehicle or engine, where
a principal effect of the part or compo-
nent is to bypass, defeat, or render in-
operative any device or element of de-
sign installed on or in a vehicle or en-
gine in compliance with regulations
issued under this subpart, and where
the person knows or should know that
the part or component is being offered
for sale or installed for this use or put
to such use.

(4) For any manufacturer of a vehicle
or engine subject to standards pre-
scribed under this subpart:

(i) To sell, offer for sale, introduce or
deliver into commerce, or lease any
such vehicle or engine unless the man-
ufacturer has complied with the re-
quirements of Section 207(a) and (b) of
the Clean Air Act (42 U.S.C. 7541(a), (b))
with respect to such vehicle or engine,
and unless a label or tag is affixed to
such vehicle or engine in accordance
with Section 207(c)(3) of the Clean Air
Act (42 U.S.C. 7541(c)(3)).

(ii) To fail or refuse to comply with
the requirements of Section 207 (¢) or
(e) of the Clean Air Act (42 U.S.C.
7541(c) or (e)).

(iii) Except as provided in Section
207(c)(3) of the Clean Air Act (42 U.S.C.
7541(c)(3)), to provide directly or indi-
rectly in any communication to the ul-
timate purchaser or any subsequent
purchaser that the coverage of a war-
ranty under the Clean Air Act is condi-
tioned upon use of any part, compo-
nent, or system manufactured by the
manufacturer or a person acting for
the manufacturer or under its control,
or conditioned upon service performed
by such persons.

(iv) To fail or refuse to comply with
the terms and conditions of the war-
ranty under Section 207(a) or (b) of the
Clean Air Act (42 U.S.C. 7541(a) or (b)).

(b) For the purposes of enforcement
of this subpart, the following apply:

(1) No action with respect to any ele-
ment of design referred to in paragraph
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(a)(3) of this section (including any ad-
justment or alteration of such element)
shall be treated as a prohibited act
under paragraph (a)(3) of this section if
such action is in accordance with Sec-
tion 215 of the Clean Air Act (42 U.S.C.
7549);

(2) Nothing in paragraph (a)(3) of this
section is to be construed to require
the use of manufacturer parts in main-
taining or repairing a vehicle or en-
gine. For the purposes of the preceding
sentence, the term ‘manufacturer
parts’’ means, with respect to a motor
vehicle engine, parts produced or sold
by the manufacturer of the motor vehi-
cle or motor vehicle engine;

(3) Actions for the purpose of repair
or replacement of a device or element
of design or any other item are not
considered prohibited acts under para-
graph (a)(3) of this section if the action
is a necessary and temporary proce-
dure, the device or element is replaced
upon completion of the procedure, and
the action results in the proper func-
tioning of the device or element of de-
sign;

(4) Actions for the purpose of a con-
version of a motor vehicle or motor ve-
hicle engine for use of a clean alter-
native fuel (as defined in title II of the
Clean Air Act) are not considered pro-
hibited acts under paragraph (a) of this
section if:

(i) The vehicle complies with the ap-
plicable standard when operating on
the alternative fuel; and

(ii) In the case of engines converted
to dual fuel or flexible use, the device
or element is replaced upon completion
of the conversion procedure, and the
action results in proper functioning of
the device or element when the motor
vehicle operates on conventional fuel.

[75 FR 25691, May 7, 2010]
§§ 86.1855-86.1859 [Reserved]

§86.1860-04 How to comply with the
Tier 2 and interim non-Tier 2 fleet
average NOx standards.

(a) The fleet average standards re-
ferred to in this section are the cor-
porate fleet average standards for FTP
exhaust NOx emissions set forth in:
§86.1811-04(d) for Tier 2 LDV/Ts and
MDPVs (0.07 g/mi); §86.1811-04(1)(3) for
interim non-Tier 2 LDV/LLDTs (0.30 g/
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mi); and, §86.1811-04(1)(3) for interim
non-Tier 2 HLDT/MDPVs (0.20 g/mi).
Unless otherwise indicated in this sec-
tion, the provisions of this section
apply to all three corporate fleet aver-
age standards, except that the interim
non-Tier 2 fleet average NOx standards
do not apply to a manufacturer whose
U.S. LDV/T and MDPV sgsales are 100%
Tier 2 LDV/Ts and MDPVs.

(b)(1) Each manufacturer must com-
ply with the applicable fleet average
NOx standard, or standards, on a sales
weighted average basis, at the end of
each model year, using the procedure
described in this section.

(2) During a phase-in year, the manu-
facturer must comply with the applica-
ble fleet average NOx standard for the
required phase-in percentage for that
year as specified in §86.1811-04(k)(1), or
for the alternate phase-in percentage
as permitted under §86.1811-04(k)(6).

(c)(1)(i) Each manufacturer must sep-
arately compute the sales weighted
averages of the individual NOx emis-
sion standards to which it certified all
its Tier 2 vehicles, interim non-Tier 2
LDV/LLDTs, and interim non-Tier 2
HLDT/MDPVs of a given model year as
described in §86.1804(1)(2).

(ii) For model years up to and includ-
ing 2008, manufacturers must compute
separate NOx fleet averages for Tier 2
LDV/LLDTSs and Tier 2 HLDT/MDPVs.

(2)(i) For model years up to and in-
cluding 2008, if a manufacturer certifies
its entire U.S. sales of Tier 2 or interim
non-Tier 2 LDV/LLDTSs or interim non-
Tier 2 HLDT/MDPVs, to full useful life
bins having NOx standards at or below
the applicable fleet average NOx stand-
ard, that manufacturer may elect not
to compute a fleet average NOx level
for that category of vehicles. A manu-
facturer making such an election must
not generate NOx credits for that cat-
egory of vehicles for that model year.

(ii) For model years after 2008, if a
manufacturer certifies its entire U.S.
sales of Tier 2 vehicles to full useful
life bins having NOx standards at or
below 0.07 gpm, that manufacturer may
elect not to compute a fleet average
NOx level for its Tier 2 vehicles. A
manufacturer making such an election
must not generate NOx credits for that
model year.

§86.1860-04

(d) The sales weighted NOx fleet aver-
ages determined pursuant to paragraph
(c) of this section must be compared
with the applicable fleet average stand-
ard; 0.07 g/mi for NOx for Tier 2 LDV/Ts
and MDPVs, 0.30 g/mi for NOx for in-
terim non-Tier 2 LDV/LLDTSs, and 0.20
g/mi for NOx for interim non-Tier 2
HLDT/MDPVs. Each  manufacturer
must comply on an annual basis with
the fleet average standards by:

(1) Showing that its sales weighted
average NOx emissions of its LDV/
LLDTs, HLDT/MDPVs or LDV/Ts, as
applicable, are at or below the applica-
ble fleet average standard; or

(2) If the sales weighted average is
not at or below the applicable fleet av-
erage standard, by obtaining and ap-
plying sufficient Tier 2 NOx credits, in-
terim non-Tier 2 LDV/LLDT NOx cred-
its or interim non-Tier 2 HLDT/MDPV
NOx credits, as appropriate, and as per-
mitted under §86.1861-04.

(i) Manufacturers may not use NMOG
credits generated under the NLEV pro-
gram in subpart R of this part to meet
any Tier 2 or interim non-Tier 2 NOx
fleet average standard.

(ii) Tier 2 NOx credits may not be
used to meet any fleet average interim
non-Tier 2 NOx standard except as per-
mitted by §86.1860-04(e)(1).

(iii) Interim non-Tier 2 NOx credits
may not be used to meet the Tier 2
fleet average NOx standard.

(iv) Interim non-Tier 2 NOx credits
from HLDT/MDPVs may not be used to
meet the fleet average NOx standard
for interim non-Tier 2 LDV/LLDTSs, and
interim non-Tier 2 credits from LDV/
LLDTs may not be used to meet the
fleet average NOx standard for interim
non-Tier 2 HLDT/MDPVs.

(e) (1) Manufacturers that cannot
meet the requirements of paragraph (d)
of this section, may carry forward a
credit deficit for three model years, but
must not carry such deficit into the
fourth year. When applying credits to
reduce or eliminate a deficit under the
fleet average standard for interim
LDV/LLDTs or interim HLDT/MDPVs,
that has been carried forward into a
year subsequent to its generation, a
manufacturer may apply credits from
Tier 2 LDV/LLDTs or Tier 2 HLDT/
MDPVs, respectively, as well as from
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the appropriate group of interim vehi-
cles. A manufacturer must not use in-
terim credits to reduce or eliminate
any NOx credit deficit under the Tier 2
fleet average standard.

(2) A manufacturer carrying a credit
deficit into the third year must gen-
erate or obtain credits to offset that
deficit and apply them to the deficit at
a rate of 1.2:1, (i.e. deficits carried into
the third model year must be repaid
with credits equal to 120 percent of the
deficit).

(3) A manufacturer must not bank
credits for future model years or trade
credits to another manufacturer during
a model year into which it has carried
a deficit.
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(f) Computing fleet average NOx emis-
sions. (1) Manufacturers must sepa-
rately compute these fleet NOx aver-
ages using the equation contained in
paragraph (f)(2) of this section:

(i) Their Tier 2 LDV/LLDT and Tier 2
HLDT/MDPV fleet average NOx emis-
sions for each model year through 2008;

(ii) Their combined Tier 2 LDV/T and
MDPV fleet average NOx emissions for
each model year after 2008;

(iii) Their interim non-Tier 2 LDV/
LLDT fleet average NOx emissions for
each model year through 2006; and

(iv) Their interim non-Tier 2 HLDT/
MDPV fleet average NOx emissions for
each model year through 2008.

(2) The equation for computing fleet
average NOx emissions is as follows:

z (N X NOy emission standard)

Total number of vehicles of the appropriate category
(e.g., all LDV/Ts and MDPVs, or interim non-Tier 2
HLDT/MDPVs, etc.) sold including HEVs and ZEVs

Where:

N = The number of vehicles sold in the appli-
cable category that were certified for each
corresponding NOx emission bin. N must be
based on vehicles counted to the point of
first sale.

Emission standard = The individual full use-
ful life NOx emission standard for each bin
for which the manufacturer had sales.

(3) The results of the calculation in
paragraph (£)(2) of this section must be
rounded as required by §86.1837-01.

(4) When approved in advance by the
Administrator, the numerator in the
equation in paragraph (f)(2) of this sec-
tion may be adjusted downward by the
product of the number of HEVs from
each NOx emission bin times a HEV
NOx contribution factor determined
through mathematical estimation of
the reduction in NOx emissions over
the test procedure used to certify the
HEVs. The reduction in NOx emissions
must be determined using good engi-
neering judgement and reflect the rela-
tion in actual full useful life NOx emis-
sions to the full useful life NOx stand-
ards for the certification bin applicable
to the vehicles. The Administrator
may require that calculation of the

HEV NOx contribution factor include
vehicle parameters such as vehicle
weight, portion of time during the test
procedure that the HEV operates with
zero exhaust emissions, zero emission
range, NOx emissions from fuel-fired
heaters and NOx emissions from elec-
tricity production and storage.

(g) Additional credits for vehicles cer-
tified to 150,000 mile useful lives. (1) A
manufacturer may certify any test
group to an optional useful life of 15
years or 150,000 miles, whichever occurs
first.

(2)(Q) For any test group certified to
the optional 15 year/150,000 mile useful
life, the manufacturer may generate
additional NOx credits, except as pro-
hibited in paragraph (g)(3) of this sec-
tion.

(ii) The manufacturer must calculate
these extra NOx credits, where per-
mitted, by substituting an adjusted
NOx standard for the applicable NOx
standard from the full useful life cer-
tification bin when it calculates the
applicable fleet average NOx emissions
by the procedure in paragraph (f) of
this section. The adjusted standard
must be equal to the applicable full
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useful life NOx standard multiplied by
0.85 and rounded to one more decimal
place than the number of decimal
places as the applicable full useful life
NOx standard.

(3) A manufacturer electing not to
comply with applicable intermediate
life standards as permitted under
§86.1811-04(c)(4) may not generate addi-
tional credits from vehicles certified to
a useful life of 15 years/150,000 miles;
except that, for bins where such inter-
mediate life standards do not exist or
are specifically deemed to be optional
in §86.1811-04(c)(4), the manufacturer
may generate additional NOx credits
from vehicles certified to a useful life
of 15 years/150,000 miles.

(h) Additional credits for vehicles cer-
tified to low bins. A manufacturer may
obtain additional NOx credits by certi-
fying vehicles to bins 1 and/or 2 in
model years from 2001 through 2005 sub-
ject to the following requirements:

(1) When computing the fleet average
Tier 2 NOx emissions using the formula
in paragraph (f)(2) of this section, the
manufacturer may multiply the num-
ber of vehicles certified to bins 1 and 2
by the applicable multiplier shown in
Table S04-11 when computing the de-
nominator in the formula. These multi-
pliers may not be used after model year
2005. The table follows:

TABLE S04—11—MULTIPLIERS FOR ADDITIONAL
TIER 2 NOx CREDITS FOR BIN 1 AND 2 LDV/TS

Bin Model year Multiplier 73
2 s 2001, 2002, 2003, 2004, 2005 ....... 15
1T 2001, 2002, 2003, 2004, 2005 ....... 2.0

(2) Optionally, instead of the process
described in paragraph (h)(1) of this
section, when computing Tier 2 NOx
credits using the formula in §86.1861-
04(b)(1), the manufacturer may mul-
tiply the number of vehicles certified
to bin 1 and bin 2 by the applicable
multiplier shown in Table S04-11 in
paragraph (h)(1) of this section when
computing the ‘“Total number of Tier 2
Vehicles Sold, Including ZEVs and
HEVs”. These multipliers may not be
used after model year 2005.

[656 FR 6866, Feb. 10, 2000, as amended at 66
FR 19310, Apr. 13, 2001]

§86.1861-04

§86.1861-04 How do the Tier 2 and in-
terim non-Tier 2 NOx averaging,
banking and trading programs
work?

(a) General provisions for Tier 2 credits
and debits. (1) A manufacturer whose
Tier 2 fleet average NOx emissions ex-
ceeds the 0.07 g/mile standard must
complete the calculation at paragraph
(b) of this section to determine the size
of its NOx credit deficit. A manufac-
turer whose Tier 2 fleet average NOx
emissions is less than or equal to the
0.07 g/mile standard must complete the
calculation in paragraph (b) of this sec-
tion if it desires to generate NOx cred-
its. In either case, the number of cred-
its or debits determined in the calcula-
tion at paragraph (b) of this section
must be rounded to the nearest whole
number.

(2) Credits generated according to the
calculation in paragraph (b)(1) of this
section may be banked for future use
or traded to another manufacturer.

(3) NOx credits are not subject to any
discount or expiration date except as
required under the deficit carryforward
provisions of §86.1860-04(e)(2).

(4) If a manufacturer calculates that
it has negative credits (debits or a
credit deficit) for a given model year,
it must obtain sufficient credits, as re-
quired under §86.1860-04(e)(2), from ve-
hicles produced by itself or another
manufacturer in a model year no later
than the third model year following
the model year for which it calculated
the credit deficit. (Example: if a manu-
facturer calculates that it has a NOx
credit deficit for the 2008 model year, it
must obtain sufficient NOx credits to
offset that deficit from its own produc-
tion or that of other manufacturers’
2011 or earlier model year vehicles.)

(6)(1) Manufacturers may not use NOx
credits to comply with the NLEV re-
quirements of subpart R of this part.

(ii) Manufacturers may not use
NMOG credits generated by vehicles
certified to the NLEV requirements of
subpart R of this part to comply with
any NOx requirements of this subpart.

(iii) Manufacturers may not use NOx
credits generated by interim non-Tier 2
vehicles to comply with the fleet aver-
age NOx standard for Tier 2 vehicles.

(iv) Manufacturers may not use NOx
credits generated by Tier 2 vehicles to
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